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It is important that commissions understand the difference between a public meeting and a public hearing. With a few exceptions (see Part 3 - Avoiding Pitfalls), all Planning Commission meetings are public meetings, but not every item of business requires a public hearing. A public meeting is simply a meeting which is open to the public; the public may attend and observe, but the audience does not have to be allowed to participate or make comments. A public hearing is a formal proceeding to receive public comment on a particular matter, such as a rezoning or a comprehensive plan.

Some commissions allow public comment on any agenda item at any time during the meeting (we do not); others allow such comment only during formal public hearings. There are advantages and disadvantages to both practices. Allowing unrestricted public comment makes the meetings less formal and gives the audience more of an opportunity to participate in the planning process. At the same time, it can unnecessarily drag out the meeting, increase dissension, make meetings less orderly, and diminish the ability of commission members to discuss issues among themselves.

Planning Commission meetings and hearings can be productive or nonproductive, efficient or a waste of time, orderly or chaotic. The choice is the commission’s to make. This section offers some practical advice.

Meeting Time and Place

The meeting time should be as convenient as possible for all involved.

There are many factors which enter into this decision. Most commissions hold evening meetings. However, no one time suits everyone. It is recommended that the commission choose a regular meeting time, but the commission should be flexible enough to change the time in a particular situation, or to hold more than one meeting on the same topic to give ample opportunity for all those who want to participate.

A suitable meeting room will be conveniently located, accessible to persons with disabilities, large enough, and will have good acoustics. For some issues, it can be desirable to hold meetings in more than one location or to choose a site in a particular area or neighborhood. A new comprehensive plan or zoning ordinance affects the entire community, and in a jurisdiction with a large geographical area, multiple meetings in various locations afford a better opportunity for participation. If the commission is considering a new neighborhood plan, the public meetings should be held in the affected neighborhood, if possible.

Sometimes the commission may need to change the regular meeting place to accommodate an exceptionally large crowd. The city or town hall may be big enough for routine meetings, but a hearing on a new zoning ordinance or a landfill location may need to be held at the high school auditorium. Some commissions have found a need to make a provision for overflow crowds, because the number of attendees regularly exceeds the capacity of the room. Speakers and television monitors can be used in the hallways or in other rooms, to increase the capacity.

Chairing the Meeting

It is essential that the president, who chairs the meeting, understands how to make meetings run smoothly. The chair needs to fully understand the commission’s rules and needs to follow them carefully. The chair should have a gavel and should not be afraid to use it, not only to open and close meetings, but to keep order.

The agenda should be followed, and discussion should not be focused on extraneous issues. Comments on each agenda item should be limited to relevant issues. If the Planning Commission has no authority over the color of a building, the chair should not entertain questions from commissioners or the public about the color of the building, and any comments about the color should be ruled out of order. Members of the audience frequently want to discuss issues that are not applicable to the Planning Commission’s role. If the chair allows this discussion, the audience is misled into believing the commission does have authority in those matters.

The Chair should have a regular method for conducting the meeting. A typical routine would include the following:

(1)
Introduce commission members and staff

(2)
Explain the role of the commission

(3)
Explain the hearing purpose

(4)
Explain the hearing process

(5)
Read the agenda item

(6)
Request the name, address, and affiliation (e.g. neighbor, attorney, chamber of commerce) of each speaker
(7)
Thank the speaker for commenting

Meeting and Hearing Conduct

Common courtesy is the key to a successful meeting. The commission should display and demand good manners. Here are some of the basic principles for all participants in a public hearing:

· All comments and questions addressed to the chair

· Everyone addressed with title of respect (Mr. Ms. etc.)

· Polite, courteous, business like speech (Pay attention. No yelling, smirking, rolling of eyes, giggling, etc.)

· No side conversations or whispering (commissioners, staff, or audience)

· No personal attacks

· No threats

· No applause (it’s distracting and intimidating)

There are several ways to keep public hearings on track. The public hearing should be formally opened and closed, and no public comment should be taken at any time other than during the hearing. The chair should have the authority to limit the length of time that people speak and to cut off irrelevant or repetitive comments. Some commissions require those who wish to speak to sign in prior to the hearing. These sign-in sheets eliminate the feeding-frenzy approach to public meetings, where people become agitated by a comment made by someone else and then rise to speak. There usually is less irrelevant and poorly though out testimony if speakers sign in. The sign-in sheets also provide the commission with a record of participants.

The rules can limit the length of individual comments, or provide the commission authority to impose time limits when necessary.

Representatives of groups, such as attorneys or other spokespersons, can be given a longer time than individuals representing themselves. A range of options is available, but the rules must provide for them, and the time limits must be uniformly enforced.

Uniformed law enforcement personnel can sometimes be necessary. If meetings regularly attract persons who behave in a disorderly manner, uniformed officers should routinely attend. The commission could request a police presence only for meetings that are potentially contentious. Disorderly or threatening behavior should not be tolerated, and the chair should have the authority to order people to be removed from the hearing room if they do not maintain appropriate behavior.

Making Decisions

Deciding the Case

After a public hearing is concluded, the Planning Commission must arrive at a decision or recommendation. The issues often are complicated, and decision-making is likewise difficult. These decisions will be much easier if the community has a well-crafted comprehensive plan which the commission consistently uses as a guideline. While it sounds easy to use the plan and follow its guidance, in practice many Planning Commissions fail to do so. This section discusses the most common reasons why commissions do not act consistently or do not arrive at the decision that best fulfills the pubic interest.

Peer Pressure

Commission members do not want to offend their colleagues or appear to be unconventional or uncooperative. Commission members should be appointed to represent a variety of views, and there is no reason why decisions should always be unanimous.
Public Pressure

It is difficult to make a decision unpopular with a room full of people, especially in small towns where the commission members often know the audience members personally. Commission members should remember that the audience isn’t always right; it doesn’t represent the community as a whole. Many times, the audience doesn’t even represent its own interests accurately; people fear consequences that will not occur (e.g., “If you approve this, my property value will drop.”). After a project is complete, those who opposed it will sometimes agree that the project benefited, rather than harmed, their neighborhood.

Proposed land use changes generate emotional rather than rational responses from many people. As previously noted, people also tend to focus on issues not within the realm of the commission, such as the proposed design or cost of new houses in a nearby subdivision. It is the Planning Commission’s job to sort through evidence and testimony and make reasoned decisions.

Members of the public frequently circulate petitions throughout the neighborhood and bring them to the commission, overflowing with signatures of people supporting their position. These petitions usually are not useful evidence. The commission has no control over the manner in which the petition is circulated, no way to know what the signature seeker told those who signed it, and no way to verify the signatures. In addition, many people will sign anything their neighbors ask them to sign, in an effort to promote neighborhood harmony. The commission should accept such petitions when they are offered, but the members should not give them a lot of weight.

I don’t know the key to success, but the key to failure is to try to please everyone.  - Bill Cosby
Developer & Business Pressure

Developers and business people also often represent a particular view, one aimed at reducing their costs and increasing their profits. Sometimes development which offers the highest profit is not in the best interest of the community. All statements must be carefully evaluated. Comments such as, “We must have this many lots in order to make a profit,” are not necessarily true. Additionally, even if the statement is true, the community does not have to accept inappropriate development in order to provide profits for a developer. The commission needs to review proposals on their merits.

Political Pressure

Occasionally, elected officials will lobby Planning Commissioners for votes. Commissioners appointed by elected officials or hired by them may feel obligated to vote as these officials request. Planning Commissions are intended to be independent bodies, and commission members are obligated to cast votes that in their judgment promote good planning. These are matters of personal ethics and conscience 
Desire for Compromise

Planning Commissioners have a natural desire for compromise. They want to find a middle position between developers and opponents. While such compromise might seem desirable, it often has a negative effect. Neither side gets what it wants, so everyone is unhappy. Developers quickly learn that the commission seeks compromise, so they ask for more than they want or expect in order to end up with the project they initially desired. Compromise is not always bad, and sometimes the commission can broker a win-win solution, but regular and predictable compromise does not lead to good development.

Outside influences (ex parte communication)
Commission members usually are active in the community. They interact with developers, business people, and neighborhood residents regularly. These interactions frequently result in efforts to influence the commission member’s opinion or vote on a specific proposal. In most states, Planning Commissioners are expressly prohibited from engaging in these outside discussions, called ex parte communications, with applicants, proponents, or opponents of a matter pending before the commission.

Ex parte discussions interfere with due process and are inconsistent with the goals of the open meeting law. In many communities, these communications are difficult or impossible to avoid. The best way to deal with these situations is for the commission member to explain that any information given will be shared with the entire commission at the public meeting. The commission member must then share the information as promised.

If commissioners fail to report these conversations, various commission members cast their votes based upon different information. Perhaps the outcome of a vote would be different if each and every member had the same information.

Voting

Planning Commission actions are official only if taken by a majority of all of the members of the commission, regardless of how many members are present at a meeting (provided there is a quorum). It is important that Planning Commissioners attend meetings and that they vote on the matters requiring official action. Planning Commissioners should consider all sides of each issue and make a decision. In some controversial cases Planning Commissioners may abstain from voting as an easy way out. This practice is unfair to all, and the commission’s rules of procedure should prohibit abstentions for any reason other than a legitimate bias/conflict of interest.

All members, including the chair, should vote on each issue. The form of voting is up to the commission, but it should be contained in the rules. Some commissions use voice votes, some use hand votes, some use ballots. If voice votes are used, they must either be by role call or provide for a role call when decisions are not unanimous. The votes are a public record. Voice or hand votes are the quickest, but not necessarily the best. Some observers argue that Planning Commissioners are less likely to be swayed by the votes of their colleagues if they use written ballots. If ballots are used, each should bear the name of the commission member casting the vote, and the ballots should be made part of the file. It is a good idea for the secretary to report the vote of each member, not just the numerical totals, so the public knows how each member voted.

Conflict of Interest

Planning Commissioners in Indiana may not participate in a “zoning matter” in which they have “a direct or indirect financial interest.” The law also states that a comprehensive plan is not a zoning matter. In many parts of the U.S., the conflict of interest standard is stricter than the one used in Indiana, and commissions may want to adopt stronger standards in the rules governing conflict of interest. It is recommended that the standard remain fairly narrow, however, to avoid problems caused by commission members refusing to vote.
Planning Commission rules should include a definition of a conflict of interest and a means for determining conflict in cases of uncertainty. Each commission member needs to be responsible for declaring any potential conflicts. It is recommended that in cases of uncertainty, the commission should make the determination. The potential conflict is publicly announced, and the commission members deliberate among themselves. The public should not be permitted to participate in this determination.

The rules also should specify the conduct expected from a member with a declared conflict of interest. The law says the member cannot “participate;” this language prohibits the member with a conflict from taking part in the discussion as well as voting. At minimum, the member should leave the commission table and join the audience. A better practice is for the commissioner to leave the hearing room until the matter is concluded.

Planning Commissioners also may not represent another person in a hearing on a zoning matter before the commission. Commission members may represent themselves, but they cannot appear on behalf of another applicant.

Beyond the issue of conflict of interest is the broader topic of planning ethics. In recent years, the American Planning Association has conducted a dialogue on planning ethics and has sponsored research in this area.

Planning ethics are discussed in more detail in Part 6 - Ethics.
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